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The Superintendent, CGST AR-l, Division-
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

(i)

National Bench or Reﬁgional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

(i)

Appeal to the Apﬁellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B)

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i)  Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
{ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in addition to the
amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in relation to which
the appeal has been filed.

K]

The Central Goods & Service Tax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or

date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority, the
appellant may refer to the website www.cbic.gov.in.
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F.NO. GAPPL/ADC/GSTP/995/2024-Appeal

ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

M/s. Dilkishor Construction, Vardhaman Bunglows, Ahmedabad Highway,
Palanpur, Banaskantha, Gujarat-385001, (hereinafter referred to as the “appellant”)
has filed the appeal on 08.12.2023 agairist Order-in-Original No. PLN-Supdt-GST-
05/2023-24, dated 16.10.2023 (date of communication of order is 01.11.2023)
(hereinafter referred to as. the “impugned order”) passed by the Superintendent,
Central GST & C.Ex., Range-I, Division- Palanpur, Gandhinagar Commissionerate
(hereinafter referred to as the “adjudicating authority”) against demand for reversal
of excess ITC availed under Section 74(1) of the CGST Act 2017, amounting to Rs.
6,70,938/- (CGST Rs. 3,35,469/- and SGST Rs. 3,35,469/-) in GSTR 3B but not
reflected in GSTR 2A alongwith interest under Section 50 of the CGST Act 2017 and
penalty under Section 7 4 of the CGST Act 2017.

2(i). Brief facts of the case in the present appeal is that the appellant
registered under GSTIN 24AAHFD9139L2Z2, are engaged in the business of
construction services in respect of commercial or industrial buildings and civil
structure. The scrutiny of the returns of the appellant was conducted for the period
from July 2017 to March 2018. During the course of verification of the GSTR 2A
and GSTR 3B returns from July 2017 to March 2018 it was observed that the
~gppellant had availed excess ITC amounting to Rs. 21,03,393/- (CGST Rs.

R CENT, "8‘\51,696 /- and SGST Rs. 10,51,696/-) in their GSTR 3B return as compared to

TC auto populated in GSTR 2A return on the invoices issued by various

liers which were not reflected in the GSTR 2A,of the appellant.

In reply of ASTM-10 notice the appellant paid the amount of Rs.
4,24,124/- (CGST Rs. 2,12,062/- and SGST Rs. 2,12,062/-). Further the
adjudicating authority after verification of the invoices, related ledger and other
documentary evidence submitted by the appellant, drop the demand of Rs.
10,09,363/-. Further after the issue of Order in Original and against the demand of
Rs. Rs. 6,70,938/- (CGST Rs. 3,35,469/- and SGST Rs. 3,35,469/-), the appellant
has paid the tax amount of Rs. 21,578/- (CGST Rs. 10,789/- and SGST Rs.
10,789/-) vide DRC-03 dated 02.12.2023. Hence, the appellant is liable to pay the
remaining tax amount of Rs. 6,49,356/- (CGST Rs. 3,24,678/- and SGST Rs.
3,24,678/-) against demand for reversal of excess ITC availed under Section 74(1) of
the CGST Act 2017alongwith interest of the tax amount of Rs. 6,70,398 /- under
Section 50 of the CGST Act 2017and penalty of the tax amount of Rs. 6,70,398/-
under Section 74 of the CGST Act 20 17. '

2(iii). The tax liability amounting to Rs. 6,49,356/-arises as one of the
supplier having GSTIN 24 APAPM2502G1ZJ (M/s. Mehul H. Mewada) had provided

appellant, invoice number 09 dated 31.08.2023 and the same has not been
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uploaded by the supplier in GSTR-1 of March 2018, The supplier has erroneously
uploaded this invoice in GSTR-1 of the month of April 2018 as invoice number 09,
dated 11.04.2018. After verified by the adjudicating authority it is observed that as
per GSTR 2A for the month of April 2018 there is no such invoice having invoice
number 09 dated 31.08.2023, reflected in the GSTR-2A, however it is found that
there is an entry of invoice number 09, dated 11.04.2018.

3. The appellant was further issued Show Cause Notice No. CGST/AR-
1/Scrutiny/2022-23 /06 dated 04.10.2022. Further, the adjudicating authority
passed the impugned order dated 16.10.2023 and confirmed the demand to recover
the ITC of amounting to Rs. Rs. 6,70,938/- (CGST Rs. 3,35,469/- and SGST Rs.
3,35,469/-) alongwith interest under Section 50 of the CGST Act 2017and penalty
under Section 74 of the CGST Act 2017on the following grounds:-

- that the appellant had wrongly taken/availed ITC Jor the period from July 2017
to March 2018;

- that the appellant had violated the provisions of Section 16, 37, 38(iv)and 1585 of
the CGST Act, 2017: |

- that one of the supplier having GSTIN 24APAPM2502G1zJ (M/ s. Mehul H.

Mewada) had provided appellant, invoice number 09 dated 31.08.2023, However,
the same has not been uploaded by the supplier in GSTR-]1 of March 2018. The
upplier has uploaded this invoice in, GSTR-1 of the month of April 2018 as invoice

nvoice number 09 dated 31.08.2023, reflected in the GSTR 24, however it is

24

SJound that there is an entry of invoice number 09, dated 11.04.201 8;

- that there is a case of suppression of Sfacts with an intend to Jraudulently avail

ITC amounting to Rs. 6,70,938/- in excess in GSTR 3B to ITC available to them in
GSTR-2A.

4. Being aggrieved with the impugned order, the appellant preferred the
present appeal on 08.12.2023 for the following reasons:

- The impugned order is not legal and bad in the eye of the law, therefore is
required to be set aside;

- that the adjudicating authority has erred in denying input tax credit on the sole
reason that the ITC of Rs.6,70, 938/~ is reflected in GSTR 24 in the month of
April 2018 while the appellant has availed credit in March 2018, The

adjudicating authority has erred in denying the input tax credit amounting to
Rs.6,70,938/- on the ground that the appellant has wrongly availed in excess
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to the available Input Tax Credit as per GSTR-2A in contravention to Section
16(2)(c) of the CGST Act, 2017;

- that the adjudicating authority has failed to appreciate that the provision for
matching of ITC as per GSTR-2A and GSTR-3B or restrictions regarding
availment of ITC by the registered persons upto certain specified limit beyond
the ITC available as per FORM GSTR-2A were provided under rule 36(4) of
Central Goods and Services Tax Rules, 2017 only with effect from 9th October
2019. Before that, during the relevant time, a registered person was eligible for
availing ITC subjected to fulfilment of provisions of Section 16 of the CGST Act,
2017;

- that the appellant has fulfilled all the above conditions as Section 16(2) as he is
having possession of tax invoice, he has received the goods and the tax
charged in respect of such supply of goods has been actual paid to the

Government and has furnished return under Section 39. The appellant submits

that neither in the show cause notice nor in the impugned order it has been
alleged that the appellanf is not in possession of tax invoice or he has not
received the goods as per the invoice or he has not filed return under Section 39
or the tax has not been paid on tﬁe goods;
- The appellant submits that he has not received any invoice bearing No.9 dated
~ 11.04.2018 from the supplier M/s Mehul H Mevada. The appellant reiterate
BN here that he has received only invoice No.9 dated 31.03.2018 from the said
\supplier. On being inguired for the reason for variation in the date of invoice,
' the said supplier has informed that while filing GSTR-1, due to typographical
" error the date has changed to 11.04.2018 instead of 31.03.2018. The said

supplier has also given an undertaking that he has not issued invoice No.9
dated 11.04.2018;

- Appellant submits that vide Circular No. 183/15/2022-GST dated 27.12 2022,
CBIC has issued clarification to deal with the difference in Input Tax C‘redi't
(ITC) availed in FORM GSTR 3B as compared to that detailed in FORM GSTR-2A
for FY 2017-18 and 2018-19;

- that the adjudicating authority has decided the issue without considering the
above clarification issued by the Board and hence the impugned order is bad in
law and is required to be quashed and set aside;

- The adjudicating authority has conceded that the invoice No.9 is reflected in
GSTR-2A in the month of April 2018. Thus, the eligibility of ITC is not disputed
and the input tax credit availed by the appellant cannot be denied on this
ground. The appellant, otherwise, is eligible for availing ITC in the month of
April 2018. However, the appellant has not availed ITC in respect of tax paid
under invoice No.09 dated 11.04.2018 in the month of April 2018 and hence

there is no double benefit availed by the appellant It may also be verified from
the GSTR-9 filed by the appellant for the year 2018-19 that the ITC reflected in
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GSTR-2A is more than the ITC availed by the appellant as reflected in GSTR 3B
during the year 2018-19. Therefore, Hon’ble appellant authority may kindly be
appreciated that there is no excess availment of ITC on the part of appellant
and, thus, the impugned order denying ITC, on the ground of excess availment
because thev invoice number is not reflected in GSTR-2A for the month of March
2018, is not sustainable;

- The appellant has already clarified the issue before the adjudicating authority
who has reproduced the said submission at paragraph 10 of the impugned
order. The appellant clarified that after considering the ITC of Rs.6,49,356/- in
respect of invoice No.09 dated 31.03.2018, the actual difference is Rs.21,578/ -
which the appellant is ready to pay;

- That OIA No: - AHM-CGST-003-APP JC-36/2023-24 dated 09-10-2023 in the
case of M/s. Hemeta Rolling Puvt. Ltd. wherein your honour has decided the
identical issue and drop the proceedings. The ratio of said decision is also

applicable being an identical case and OIO may be set aside.

Appellant requested to quash and set aside the impugned order and allow ITC
credit to the appellant.

Personal Hearing :

5. Personal hearing in the appeal was held on 05.03.2024. Shri M.H.Raval,
Consultant appeared in person on behalf of thé appellant in the present appeal. ~-
ring P.H. he submitted that the invoice is issued on 31.08.2018 but by mistake
wn as 01.04.2018 in GSTR-2A. This mistake has been clarified by C.A. in
peal memorandum. Since amount was more than 05 lacks as per Circular No.
183/15/2022-GST dated 27/12/2022. Matching was not available before October
2019. Supplier certificate also produced. Identical case also decided in appeal in
case of M/s. Hemeta Rolling Pvt, Ltd, O-I-A No. AHM-CGST-003 APP-JC-36/2023-

24 dated 09.10.2023. Also given additional submission during personal hearing. In

view of above requested to allow appeal.

DISCUSSION AND FINDINGS:

6. I have gone through the facts of the case, written submission and
additional submission made by the ‘appellant’. The adjudicating authority
passed the impugned order and confirm the demand to recover the ITC amounting
to Rs. 6,70,938/- (CGST Rs. 3,35,469/- and SGST Rs. 3,35,469/-) under Section
74(1) of the CGST Act 2017as reflected in GSTR 3B but not reflected in GSTR 2A,
alongwith interest under Section 50 of the CGST Act 2017and penalty under
Section 74 of the CGST Act 2017, Further after the issue of Order in Original and
against the demand of Rs. Rs. 6,70,938/- (CGST Rs. 3,35,469/- and SGST Rs.
3,35,469/-), the appellant has paid the tax amount of Rs, 21,578/- (CGST Rs.
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10,789/~ and SGST Rs. 10,789/-) vide DRC-03 dated 02.12.2023. So the main
issue to be decided in the instant case whether the appellant had wrongly
availed Input Tax Credit in comparison to GSTR-3B with GSTR- 2A, amounting to
Rs. 6,49,356/- and are liable to recovered the same alongwith interest of the tax
amount of Rs. 6,70,398/- under Section 50 of the CGST Act 2017and penalty
amounting to Rs. 6,70,398/- under Section 74 of the CGST Act 2017.

7. In the instant case adjudicating authority is contending that the
appellant has contravened the provisions of Section 16 and Section 38 of CGST Act

2017. In this regard, [ hereby refer the relevant provisions as under:

Section 16. Eligibility and conditions for taking input tax credit.-

(1) Every registered person shall, subject to such conditions and restrictions as may
be prescribed and in the manner specified in section 49, be entitled to take credit of
input tax charged on any supply of goods or services or both to him which are used
or intended to be used in the course or furtherance of his business and the said
amount shall be credited to the electronic credit ledger of such person.

(2) Notwithstanding anything contained in this section, no registered person shall
be entitled to the credit of any input tax in respect of any supply of goods or

services or both to him unless,-

)\ he is in possession of a tax invoice or debit note issued by a supplier
istered under this Act, or such other tax paying documents as may

Al(aa) the details of the invoice or debit note referred to in clause (a) has been
furnished by the supplier in the statement of outward supplies and such

details have been communicated to the recipient of such invoice or debit note
in the manner specified under section 37;]

(b) he has received the goods or services or both.

2[Explanation.- For the purposes of this clause, it shall be deemed that the
registered person has received the goods or, as the case may be, services-

(i) where the goods are delivered by the supplier to a recipient or any other
person on the direction of such registered person, whether acting as an agent
or otherwise, before or during movement of goods, either by way of transfer of
documents of title to goods or otherwise;

(i) where the services are provided by the supplier to any person on the
direction of and on account of such registered person;]

3[(ba) the details of input tax credit in respect of the said supply
communicated to such registered person under section 38 has not been
restricted;]

(c) subject to the provisions of 4[section 41 5[***]], the tax charged in respect of
such supply has been actually paid to the Government, either in cash or
through utilisation of input tax credit admissible in respect of the said supply;
and ‘

(d) he has furnished the return under section 39:
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Section 38. Communication of details of inward supplies and input tax credit.*

(1) The details of outward supplies furnished by the registered persons under sub-
section (1) of section 37 and of such other supplies as may be prescribed, and an
auto-generated statement containing the details of input tax credit shall be made
available electronically to the recipients of such supplies in such form and manner,

within such time, and subject to such conditions and restrictions as may be
prescribed.

(2) The auto-generated statement under sub-section (1) shall consist of—

(a) details of inward supplies in respect of which credit of input tax may be
available to the recipient; and

(b) details of supplies in respect of which such credit cannot be availed,
whether wholly or partly, by the recipient, on account of the details of the said
supplies being furnished under sub-section (1) of section 37,—

(i) by any registered person within such period of taking registration as may be
prescribed; or

(i) by any registered person, who has defaulted in payment of tax and where
such default has continued for such period as may be prescribed; or

(iii) by any registered person, the output tax payable by whom in accordance
with the statement of outward supplies furnished by him under the said sub-
section during such period, as may be prescribed, exceeds the output tax paid
by him during the said period by such limit as may be prescribed; or

aw *;7‘
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(iv) by any registered person who, during such period as may be prescribed,

has availed credit of input tax of an amount that exceeds the credit that can be
\ availed by him in accordance with clause (a), by such limit as may be

prescribed; or '
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(v) by any registered person, who has defaulted in discharging his tax liability in
accordance with the provisions of sub-section (12) of section 49 subject to such
conditions and restrictions as may be prescribed; or

(\}i) by such other class of persons as may be prescribed.]

8(i). In the instant case it is observed that the adjudicating authority in the
impugned order has mentioned that that one of the supplier having GSTIN
24APAPM2502G1ZJ (M/s. Mehul H. Mewada) had provided appellant, invoice
number 09 dated 31.08.2023. However, the same has not been uploaded by the
supplier in GSTR-1 of March 2018. The supplier has uploaded this invoice in GSTR-
1 of the month of April 2018 as invoice number 09, dated 11.04.2018. Further
adjudicating authority in the impugned order has mentioned that as per GSTR 2A
for the month of April 2018 there is no such invoice having invoice number 09
dated 31.08.2023, reflected in the GSTR-2A, however it is found that there is an
entry of invoice number 09, dated 11.04.2018.
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8(ii). The appellant in their reply has submitted that they have fulfilled all
the above conditions as Section 16 of the CGST Act 2017 as he is having possession
of tax invoice, he has received the goods and the tax charged in respect of such
supply of goods has been actual paid to the Government and has furnished return
under Section 39. The appellant submits that neither in the show cause notice nor
in the impugned order it has been alleged that the appellant is not in possession of
tax invoice or he has not received the gbpds as per the invoice or he has not filed

return under Section 39 or the tax has not been paid on the goods.

8(iii). The appellant further submitted that he has not received any invoiée
bearing No.09 dated 11.04.2018 from the supplier M/s Mehul H Mevada. The
appellant reiterate that he has received only invoice No.9 dated 31.08.2018 from the
said supplier. On being inquired for the reason for variation in the date of invoice,
the said supplier has informed that while filing GSTR-1, due to typographical error
the date has changed to 11.04.2018 instead of 31.03.2018. The said supplier has

also given an undertaking that he has not issuedinvoice No.9 dated 11.04.2018.

9. The appellant further submitted that vide Circular No. 183/15/ 2022~
GST dated 27.12 2022, CBIC has issued clarification to deal with the difference in
Input Tax Credit (ITC) availed in FORM GSTR 3B as compared to that detailed in
! FORM GSTR-2A for FY 2017-18 and 2018-19, however the adjudicating authority

has decided the issue without considering the above clarification issued by the

rd. The adjudicating authority has conceded that the invoice No.9 is reflected in

R-0A in the month of April 2018. The appellant, otherwise, is eligible for

iling ITC in the month of April 2018. However, the appellant has not availed ITC

,»t

it fespect of tax paid under invoice No.09 dated 11.04.2018 in the month of April
%018 and hence there is no double benefit availed by the appellant. Further the

appellant clarified that after considering the ITC of Rs.6,49,356/- in respect of
invoice No.9 dated 31.03.2018, the actual difference is Rs.21,578/- which the -

appellant had paid vide DRC-03 dated 02.12.2023.

10. In view of the above, it is observed that difference of ITC of
Rs.6,49,356/- accrued due to their supplier (M/s Mehul H Mevada), had
inadvertently, committed mistake in filing their GSTR-1. The supplier has duly
discharged GST and the only inadvertent omission on his part was that he had
uploaded this invoice in GSTR-1 of the month of April 2018 as invoice number 09,
dated 11.04.2018 in place of invoice number 09, dated 31.08.2023. Further it is
observed that the supplier has informed the appellant that while filing GSTR-1, due
to typographical error the date has changed to 11.04.2018 instead of 31.03.2018.
The said supplier has also given an undertaking that he has not issuedinvoice
No.09 dated 11.04.2018. As the appellant has submitted all the documentary
evidence to support that the invoice is not reflected in GSTR 2A owing to an

inadvertent error of the supplier, the benefit of ITC cannot be denied to the

Page 8 of 9




ws FINO, GAPPL/ADC/GSTP/993/2024-Appeal

£ ___?__‘,;_

appellant on account of such a mistake on the part of the supplier. Further, the

appellant submitted that as regard excess availment of ITC they have complied with
all the conditions prescribed by the law for availment of ITC and have submitted all

the documents before the adjudicating authority.

11. Further the appellant while filing APL-01 and during the course of
personal hearing, requested the benefit of Circular No. 183/15/2022-GST issued on
27/12/2022 by The Central Board of Indirect Taxes and Customs, Department of
Revenue, Ministry of Finance, Government of India which deals with matter of
difference of input tax credit availed in form GSTR-3B as compared to that detailed
in Form GSTR-2A for financial year 2017-18 and 2018-19. In the instant case, a
Chartered Accountant also certified that appellant have received invoice No.9 dated
31.03.2018 and the same has been accounted for in their books of account in the
month of March 2018 and availed ITC in the month of March 2018. They further
certified that the appellant had not received invoice no. 09 dated 11.04.2018 from
their supplier (M/s. Mehul H Mevada) and they have not availed any ITC in respect
of invoice no. 09 dated 11,04.2018.

12. In view of above discussions, I allow the appeal of the "Appellant" and set
aside impugned order passed by the adjudicating authority to the above extent.

srfterat @7 & oY T ardier 1 FIeRT St i & T T & |
The appeal filed by the appellant stands -disposed of in above terms.

6/%‘3&\.&11}”'{)
— s ) P
(Adesh Kumlar Jain)

Joint Commissioner (Appeals)
Date:[Y.03.2024

145
(Sandheéer Kumar)

Superintendent (Appeals)

Atteste%g \Dg\,ym)\ .

By R.P.A.D.
To

M/s. Dilkishor Construction,
Vardhaman Bunglows,
Ahmedabad Highway, Palanpur,
Banaskantha, Gujarat-385001.

Copy to:

1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad.

3. The Commissioner, Central GST & C.Ez, Gandhinagar Commissionerate.
4. The Dy. / Assistant Commissioner (RRA), CGST & C.Ex, Gandhinagar
Commissionerate

5. The Dy. / Assistant Commissioner, CGST & C.Ex, Division- Palanpus;
Gandhinagar Commissionerate.

6. The Superintendent, CGST & C.Ex, Range-I, Division- Palanpf;
Commissionerate.

7. The Superintendent (Systems), CGST Appeals, Ahmedabad.
—+-S—Guard File/P.A., File.







